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STATEMENT OF QUESTIONS PRESENTED 

The Court below erred as follows: 

(1) In refusing to grant the appellants motion for pre¬ 
liminary injunction. 

(2) In signing the findings of fact and conclusions of 
law of the appellees over the objections of appellants. 

(3) In its failure to consider and give adherence to the 
various allegations of the complaint. 

(4) In its refusal to declare the transaction of the ap¬ 
pellees usurious. 

(5) In refusing to disqualify Co-Trustee, A. Slater 
Clarke to further act under the deed of trust, when 
he entered his appearance for appellees, George 
Basiliko and Sophia Basiliko. 
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In The 


UNITED STATES COURT OF APPEALS 

for the District of Columbia Circuit 


No 11,812 


James A. Bunn, et al., 
Appellants, 


vs. 

Allan J. Werner, et al., 
Appellees. 


Appeal from the United States District Court for 
the District of Columbia 


BRIEF FOR THE APPELLANTS 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under 65 Stat. 
726, U.S.C., 1946 Edition, Supplement V, Section 1292, to 
review the interlocutory action of the United States District 
Court for the District of Columbia in this proceeding. The 
Court below refused the relief prayed in the complaint insti¬ 
tuting the proceeding and entered an interlocutory order, 
from which this appeal is taken. 

STATEMENT OF THE CASE 

The appellants are owners in fee simple as tenants by the 
entirety of premises 1724-1726 Willard Street, X. W. Ap¬ 
pellees, Werner, Stearns and Platchon are the holders of 


a $12,000.00 Second Trust note secured on said premises. 
Appellants filed Civil Action Xo. 926-53, in the Court below 
on the 2nd day of March, 1953, for mandatory injunction to 
prevent foreclosure sale. The complaint prayed, anion" 
other things, for a temporary restraining order and a pre¬ 
liminary injunction to restrain and enjoin the trustees and 
auctioneer as well as the appellees from selling the said 
property at public auction on March 3rd, 1953, under a 
foreclosure of the Second deed of trust. The Court be¬ 
low granted the temporary restraining order on March 
2, 1953 and set the motion for preliminary injunction 
down for hearing on March 11, 1953. At said hearing, 
in addition to the allegations of the complaint appel¬ 
lants offered the record from the District Title Co. in 
case number 37350$, which disclosed that appellees, Wer¬ 
ner, Stearns and Platchon, not only had knowledge of 
the usurious character of the said Second Trust note at 
the time they obtained possession thereof but that they, 
through appellee, Werner, had supplied the District Title 
Co. with $7,300.00 with which to finance the $12,000.00 
loan. That appellee, Werner, turned over to the said 
Title Co. $3,300.00 in cash and a check for $4,000.00, and a 
letter of instruction to have appellants execute the note in 
the sum of $12,000.00 and appellees, George Basiliko and 
wife endorse same as a condition precedent to the use of 
the said $7,300.00. At the conclusion of the hearing on the 
motion for preliminary injunction the Court below denied 
the said motion and vacated the temporary restraining 
order. 

The complaint alleges that the appellees exacted a $6,- 
000.00 usurious charge for a $12,000.00 note. That the usu¬ 
rious charges were sufficient to pay the Second Trust note in 
advance for a period of 26 months. That the Second trust 
note provided a monthly payment of $305.00 and that with¬ 
in the twelve months occurring subsequent to the execution 
of said Second trust note, appellants had repaid $2,745.00 
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on account of said Second trust. The complaint further al¬ 
leged that appellants made a payment of $915.00 by Cash¬ 
iers check on account of said Second trust to appellee, 
Werner, on February 13, 1953, that said sum was returned 
to them by said appellee on February 16, 1953. The ap¬ 
pellants further tendered to the Court below any and all 
sum that the Court found to be due appellees on account 
of said Second trust. Appellants are now informed through 
possessory action in Landlord and Tenant Xo. 36024-53 
that a foreclosure sale was consummated subsequent to the 
above ruling of the Court below, and that one Martin Weil 
is the purchaser at foreclosure. 

STATUTE INVOLVED 

Title 28, Section 2703 of the D. C. Code, 1951 Edition, 
Usury-Definition, provides as follows: 

“If any person or corporation shall contract in the 
District, verbally, to pay a greater rate of interest 
than six per centum per annum, or shall contract, in 
writing, to pay a greater rate than eight percentum 
per annum, the creditor shall forfeit the whole of the 
interest so contracted to be received: Provided, That 
nothing in this chapter contained shall be held to re¬ 
peal or affect sections 26-601 to 26-611 (Mar. 3, 1901, 
31 Stat. 1377, ch. 854 § 1180; June 30, 1902, 32 Stat. 
542; ch. 1329; April 19, 1920, 41 Stat. 56S, ch. 153).” 

SUMMARY OF ARGUMENT 

The law is well settled that the exaction of a commission 
from the borrower by the lender’s agent will render the 
transaction usurious if such exaction is known to and au¬ 
thorized or ratified by the lender. Where the broker is 
the agent of the borrower the lender is chargeable with 
usurv if he shares in the usurious discount or knew of it. 
In the instant case the settlement sheet shows a commission 
of $6,000.00, and this $6,000.00 was admittedly shared 
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among the appellees. Appellee, George Basiliko received 
$1,300.00 of the amount and appellees, Werner, Sterns and 
Plate-lion received the remaining $4,700.00. 

The settlement as reflected in the settlement sheet was 
effected by the loan from appellees, Werner, Stearns, and 
Platchon. There was no valid Second trust and note in 
existence or on record in this respect until $7,300.00 was 
advanced by said appellees. 

This Court has held that the purchase of a note at a 
large discount rate gives rise to a presumption of usury. 
Here said appellees admit that they obtained the $12,000.00 
note for $7,300.00, which is the kind of discount reflected in 
the opinions of this Court. Xot only did appellees, Werner, 
Stearns and Platchon save themselves $4,700.00 by the 
transaction but they saw to it that appellee, George Basiliko 
received the additional sum of $1,300.00. 

The instant case discloses a situation where the alleged 
purchasers of a $12,000.00 Second Trust note are the actual 
lenders. It shows that appellees, Werner, Stearns and 
Platchon either made appellee George Basiliko or the Dis¬ 
trict Title Co. their agent for the purpose of obtaining 
the $12,000,000 note for them at a total cost to them of 
$7,300.00. The evidence is unchallenged that both appellee, 
George Basiliko and the District Title Co. knew that the 
note was usurious and this knowledge is imputed by law 
to the said appellees. It therefore follows that the said 
appelles are not holders in due course of said $12,000.00, 
and that the note and foreclosure proceeding are subject 
to the defense of usurv. 

ARGUMENT 

I. 

Findings of Fact and Conclusions of Law are Erroneous 

The Court below signed a findings of fact and conclu¬ 
sion of law that are wholly unsupported by the record. It 
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was error for the Court below to have found, (1) that the 
relief sought in Civil Action 926-53 is the same sought in 
Civil Action Xo. 457-53, when the pleadings in the two 
actions show that appellees, Werner, Stearns, and Platchon 
were not parties to Civil Action Xo. 457-53 but that 
they are parties to Civil Action Xo. 926-53. (2) That the 
complaint in Civil Action Xo. 926-53 failed to tender equity 
required of them, when as a matter of fact Paragraph 10 
of the complaint (J.A. 7) alleged that the appellees 
had returned a $915.00 payment to the appellants, that 
appellants tendered the $915.00 payments to the Court along 
with any further sum that this Court may require them 
to pay on account of the Second trust note. (3) That the 
complaint failed to allege that appellees, Werner, Stearns 
and Platchon had knowledge of the usurious transaction, 
when as a matter of fact Paragraph S and 11 of the com¬ 
plaint charged knowledge of the usurious transaction on 
the part of said appellees. And (4) the conclusions of 
law signed bv the lower court are erroneous because thev 
are recapitulations of the said findings of fact. 

II. 

The Record Shows that Appellees are the Lenders Under 

the Second Trust 

The letter of instruction from appellee, Allan J. Werner 
to the District Title Co., dated March 2S, 1952 (J.A. 33-34) 
considered in connection with the affidavit of appellants 
(J.A. 36-37) clearly show that the appellees were the actual 
lenders of the money that breathed life into the $12,000.00 
Second trust. That they created a $12,000.00 Second trust 
of which they paid the makers only $7,300.00, and further 
designing to deprive the appellants of $1,300.00 by condon¬ 
ing a settlement sheet that displayed a $6,000.00 net out of 
a $12,000.00 loan. The law draws a distinction between a 
trust note that is in existence and recorded with a legiti¬ 
mate payee, and one that is executed with a fictitious payee. 
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a Payee who has no interest in the note other than to 
endorse without recourse. 'When the appellees accepted 
the note endorsed without recourse, they further evidenced 
and strengthened their position as lenders. In the case of 
Scott v. Lloyd , 34 U. S. 41S, the Supreme Court in de¬ 
ciding an early case coming up from the District of Co¬ 
lumbia, Said: “To constitute the offense of usury there 
must be a loan upon which more than 6% interest is to be re¬ 
ceived, and where contract is in truth for borrowing and 
lending of money, no form which can be given it will free 
it from taint of usury, if more than the legal rate of inter¬ 
est be secured.” 

In the case of In Re Dodge. Fed. Case. Xo. 3,948, a note 
was executed for the accommodation of the payee, and was 
delivered to a note broker, who sold it to a commission firm 
at a 10% discount. The Court held: “That the note had no 
validity until it passed to the commission firm and was 
void for usury.” It is the position of the appellants that 
the $12,000.00 in the instant case had no validitv until it 
passed to appellees, Werner, Stearns and Platchon. That 
the note was usurious when received by said appellees. 

III. 

This Court has held the Purchase of Note at Large Discount 
to Raise a Presumption of Knowledge of Usury 

The appellees, Werner, Stearns and Platchon, admit in 
their letter of instruction to the District Title Co. that 
they were putting up $7,300.00 for a $12,000.00 note. Under 
the decision of this Court such transaction gives rise to a 
presumption of knowledge of the usurious character of 
the note. Such a purchase represented a 39% plus dis¬ 
count. See Hill v. Haices , 79 App. D. C. 162, 144 F. 2d 511. 
There is nothing in the record to show that the appellees 
have rebutted this presumption. 

There is a general recognition that laws against usury 
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sprang from the notion that the needy and driven borrower 
was, by reason of his unfortunate circumstances, subject 
to the dominion of the lender with disastrous pecuniary loss 
and personal hardship. Instances of privation and distress 
were common and the law-making bodies conceived it their 
duty to redress so far as possible the wrongs from the in¬ 
equalities of the contracting parties by relieving the necessi¬ 
tous borrower of usurious imposition. The usury laws 
therefore proceed upon the theory that usurious loans are 
attributable to such inequality in relation of the lender and 
borrower that the borrower’s necessities deprive him of 
freedom of contracting and placed him at the mercy of the 
lender. The law regards the borrower as in vinculis, and 
so the injury inflicted and the relief afforded as personal 
to the individual wronged. 

Title 28, Section 2703 of our Code strikes down usurious 
charges. This section provides, that, “If any person or 
corporation shall contract in the District verbally, to pay 
a greater rate of interest than six per centum per annum or 
shall contract in writing to pay a greater than eight per 
centum per annum shall forfeit the whole of the interest so 
contracted.” 

It may be well to note that the positions taken by the 
appellees are conflicting and unsound, in respect to the loan. 
On the one hand in the affidavit of appellee, Werner filed 
in Civil Action Xo. 457-53, he stated that he bought the note 
from George Basiliko on April 4,1952, and that he acted for 
himself and appellees, Stearns and Platchon, while on the 
other affidavit of appellee, George Basiliko, asserts that he 
sold the note to appellee, Samuel Platchon (J.A. 36, Par. 4). 
The matter becomes more confusing when we consider the 
letter of instructions to the District Title Co. under date 
of March 2S, 1952, written by appellee, Werner, and in 
which he instructs the Title Co. to secure the note executed 
by appellants and endorsed by appellee, George Basiliko 
and wife. It was at the time of the delivery of the 
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letter of instruction to the Title Co. that appellee, Werner, 
turned over to the Title Company the sum of $3,300.00 
in cash and a $4,000.00 check in which to finance the loan 
and deliver to said appellee a $12,000.00 Second trust note. 

It is evident from the record that appellee, Werner, was 
in the commanding position, directing the manner in which 
the said note should be executed and endorsed and impos¬ 
ing his usurious exactions upon appellants, the untutored 
trusting victims. The Courts have carefully scrutinized 
these and allied transactions, and where the evidence dis¬ 
closes the transaction to be as flagrant and wilful as in the 
instant case, they have not hesitated to declare the appel¬ 
lees actual lenders and not purchasers of the note. 

Thus in the case of Friend v. Friedman , 214 X. Y. S. 244, 
affirmed 218 X. Y. S. 754. a case factually similar to the 
instant case, the action was by the lender against the 
mortgagors for forecloseure, and the defense was usury. 
The facts show that the defendants, Freidman and Sasow- 
sky applied to Bakst & Hirshant to procure a loan for them 
for the purpose of paying off pressing judgments. De¬ 
fendants needed $8,000.00 for this purpose. Bakst and 
Hirshant told defendants that the only way the matter 
could be financed would be by executing a mortgage to some 
friend of defendants and then selling it at discount so as 
to procure the needed $8,000. This the defendants agreed to 
do and Bakst approached a real estate agent in Xew York, 
whose name was Xathan Bakst and a brother to the plaintiff. 
Thereafter these two agencies arranged for the sale of a note 
in the sum of $9,800.00 for the sum of $8,000.00, what 
amounted to a discount of approximately 20%. The neces¬ 
sary papers were then drawn and the note was sold to 
the plaintiff for the above sum. The Court held: “While 
Dr. Friend, the agent of the Plaintiff, testified that he had 
been told in March previous to April 5th, there was a 
second mortgage that could be bought at discount, yet when 
he read through these papers which showed that the bond 
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and the mortgage was executed April 4th, and that the 
mortgage had not been recorded it was perfectly apparent 
that the bond and mortgage had not been executed and 
in existence when the negotiations for its sale had taken 
place, and was made expressly for the purpose of selling 
the same at a usurious discount, and that it makes no 
difference whether of that fact or not as to the legal effect 
thereof.” 

The defense of usury is sustained. 

The New York Court of Appeals held in the case of 
Miller et al., v. Zeimer et al., Ill X. Y. 441, IS X. E. 717, 
“That the transaction, although in form a mortgage was 
nevertheless in contemplation of law a loan of money to 
the extent of the consideration advanced, the mortgage not 
having had any inception until the transfer to the plain¬ 
tiff's estate. The mortgage was void by force of the statute 
notwithstanding the purchaser was innocent and had no 
intent to enter into a usurious transaction.” In the case 
of Sabine v. Paine, 151 X. Y. S. 735, the Xew York Court 
said: “The judgment and order should be affirmed upon 
the grounds that, although the plaintiff was a holder in 
due course for value, the note had no valid inception until 
its purchase and discount by the plaintiffs agent; that 
this discount was at a usurious rate for the sum loaned.” 

In the case of Musgrove v. Gibbs, 1 U. S. 216, the Su¬ 
preme Court said: “If in making a loan the lender im¬ 
poses on the borrower, as a condition that the latter should 
sell to the former certain securities for less than their 
nominal value, and guarantee the payment thereof, it is 
usury if intended as a devise to evade the law.” 

In Moncure v. Dcrmott, 3S U. S. 345, the Supreme Court 
said, “If sale of bond was mere cover for evading usurv 
statute, and parties real intention was to make contract 
for a loan of money at a higher rate of interest than 6% 
the contract was usurious. See also Gaither v. Farmers 
and Mechanic Bank of Georgetown, 26 IT. S. 37. 
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Here the Note and Trust were created especially for the 
purpose of discounting the sale of the note to appellees, 
Werner, Stearns, and Platehon and thereby did not have 
any legal inception until its transfer to said appellees. 
This inception was borne out of usury and is thereby repug¬ 
nant to Section 2S-2703 of our Code. 

Moreover our Court of Appeals has constantly frowned 
upon these transactions out of which the so-called holder 
in due course reaps a harvest in usurious exactions because 
of the pressing conditions of the borrower. In a less ex¬ 
acting situation, in the case of Smith v. Schlein, 79 U. S. 
App. D. C. 166,144 F. 2d. 257, this Court said: “This cause 
of action here is based on fraudulent representation, re¬ 
liance on which caused the loss of plaintiffs property. 
Prior to her default induced bv defendant’s alleged fraud 
plaintiff had title to the property, and also a defense to 
action of forecloseure based on the usurious note.” 

Again in the case of Plitt v. Seven Corners Realty, Inc., 
80 r. S. App. D. C. 134, 149 F. 2d S32, the substance of 
the evidence was that the Realty Corporation executed a 
second mortgage to Burman and wife in the amount of 
$19,000,000 payable one year after date, and other securi¬ 
ties were also assigned. The Burmans were the sole stock¬ 
holders in the Realty Corporation. The Burmans endorsed 
the note with recourse and sold it to Plitt for $15,000. At 
the maturity of the note the Burmans paid Plitt $19,000.00 
plus interest at 6%. The action was brought to recover 
the usurious charges. This Court sustained the recoverv. 

V 

In other jurisdictions recently adjudicated cases have 
sustained this view. See, Winston v. Personal Finance Co., 
249 S. W. 2d 315 (1952, Ark.), Gelber v. Kugels Tavern, 
89 A. 2d 654 (1952, N. J.), Finance Discount Corp. v. 
Hurwitz, SS A. 2d 3S5 (1952, Conn.), Am. Cons. Discount 
Co. v. Deininger , 5 Chest. 159 (1952, Pa.) and Mosier Secep- 
ton Co. v. McNeil, 252 S. W. 2d. 593 (1952, Texas). 


11 


CONCLUSIONS 

In the light of the foregoing decision and reasons ad¬ 
vanced by the appellants, it is respectfully urged that the 
ruling of the Court below be reversed. 


Robert H. Campbell, 

Attorney for Appellants , 

631 Pennsylvania Avenue, N. W. 
Washington, D. C. 


> 


* 


APPENDIX 




24 Filed March 2, 1953. Harry H. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

James A. Bunn, Gladys Bunn, 5506 C Street, S. E., 
Washington, D. C., Plaintiffs, 

v. 

Alan J. Werner, 1003 New York Ave., N. W.; 

Philip Stearns, 927 15th Street, N. W.; 

Samuel Platclion, 1003 New York Ave., N. W.; 
George Basiliko, Sophia Basiliko, 1113 Eye Street, N. W. 
Gerald Lustine, 412 5th Street, N. W.; 

A. Slater Clarke, 1426 M Street, N. W., and, 
Thomas J. Owen. T/o Thos. J. Owen & Son, 

435 Southern Building, 

All of Washington, D. C., Defendants. 

CIVIL ACTION NO. 926-53. 

COMPLAINT FOR MANDATORY INJUNCTION TO 
PREVENT FORECLOSURE SALE; TO REFORM 
INSTRUMENT, FOR ACCOUNTING 
AND OTHER RELIEF 

1. The jurisdiction of the court is evoked under Sec¬ 
tions 11-306, and 11-325 of the D. C. Code (1951 Ed.) 

2. Plaintiffs are husband and wife, citizens of the United 
States, residents of the District of Columbia, and bring this 
suit in their own right. 

3. Defendants, Alan J. Werner, Philip Stearns, and 
Samuel Platclion, are citizens of the United States, residents 
of the District of Columbia, and are sued as the purchasers 
of the second trust note with knowledge of usurious charges, 
and also as the present holders of said second trust note. 
Defendants, George Basiliko and Sophia Basiliko, are hus¬ 
band and wife, citizens of the United States, resi- 

25 dents of the District of Columbia, and are sued as 
the parties, who actually procured the execution of 
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the said usurious second trust note, and transferred same 
to the present holders thereof. Defendant, Thomas J. Owen, 
is a citizen of the United States, a resident of the District of 
Columbia, and is sued as the auctioneer. Defendants, Gerald 
Lustine and A. Slater Clarke, are citizens of the United 
States, residents of the District of Columbia, and are sued, 
as co-trustees, under said second deed of trust secured, on 
lots G5 and 66, in square 151. 

4. That on the 28th day of June, 1945, plaintiffs ob¬ 
tained, by purchase, a fee simple title to lots 65 and 66, 
in square 151, more particularly described and known as 
premises 1724-1726 IVillard Street, X. W., for a purchase 
price of $30,000.00. That at the time of said purchase, 
plaintiffs took title to said premises, subject to a building 
and loan first trust in the sum of $14,000.00, that same ap¬ 
pearing of record, in the office of the recorder of deeds, in 
liber S125, at folio 90 et sequence. That thereafter, on or 
about the first day of March, 1952, plaintiffs consulted with 
defendant, George Basiliko, relative to the consolidation 
of the then first and second trusts, secured on said prem¬ 
ises. That the balance on the said first trust note at 
the time of said consultation was $13,542.49, and the bal¬ 
ance on the said second trust note was $3,906.63. That 
these balances aggregated $17,449.12 existing encumber- 
ances on said premises at the time of the said consul¬ 
tation with defendant, George Basiliko. That the said 
figures show that the plaintiff's equities, in said premises, 
consisted of $12,550.88 at the time of said consultation. 
That the Perpetual Building Association gave plaintiffs 
a commitment of $17,000.00, on said premises, and left 
only the sum of $449.12 to be secured, in order to consolidate 
the aforesaid first and second trusts. 

26 5. That notwithstanding the need of only $449.12 

for the purpose of consolidating said two trusts, 
defendant, George Basiliko negotiated with defendant, 
Alan J. IVerner for the purchase of $12,000.00 second 
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trust note, to be executed, by the plaintiffs secured on 
said premises, out of which said plaintiffs would receive 
a net of $6,000.00, and the remaining $6,000.00 was to 
be charged to advance conmiission. That in further¬ 
ance of the said arrangement had, by defendant, George 
Basiliko, said defendant ordered title and caused settle¬ 
ment to be made, thereon at the District Title Insurance 
Company, in case number 373508, on March 27th, 1952. 
That while at said title company plaintiffs executed a 
second trust and note secured on said premises, in which 
defendants, George Basiliko and Sophia Basiliko, were 
the payees, in the sum of $12,000,000, out of which plain¬ 
tiffs, only, received credit for $6,000.00, and the remaining 
$6,000.00 was charged against plaintiffs, as commission. 
That a photostatic copy of the settlement sheet from the 
said title company is attached hereto, marked, plaintiff’s 
Exhibit 1, and made a part hereof, by reference. 

6. That thereafter, on the 4th day of April, 1952, de¬ 
fendants, George Basiliko and Sophia Basiliko, transferred 
a second trust note to defendants, Alan J. Werner, acting 
for himself, and on behalf of his business associates, Philip 
Stearns and Samuel Platclion. That said defendants, 
George Basiliko and Sophia Basiliko, indorsed said second 
trust note, at the time of said transfer, “without recourse 
to them”. That the said second trust note was prepared 
by the said District Title Insurance Company, on the regu¬ 
lar form used, only, by the said district title, and bearing 
the name of the said District Title Company. That a 
photostatic copy of said second trust note is attached here¬ 
to, marked plaintiffs’ Exhibit 2 et 3, and made a part here¬ 
of by reference. That the said note was placed in the Secur¬ 
ity Bank for collection. 

27 7. That the defendants, co-trustees, caused the said 

premises to be advertised for foreclosure sale on 
February 2, 1953, and as a result of said advertisement the 
plaintiffs were forced to file Civil Action Xo. 457-53, thereby 
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restraining said proposed sale. That said restraining order 
was dissolved, by the Motion Judge, on the hearing for 
preliminary injunction, on February 11th, 1953. That dur¬ 
ing the hearing on the said motion for preliminary injunc¬ 
tion, it was evidenced for the first time that the defend¬ 
ants, Alan J. Werner, Philip Stearns, and Samuel Platclion, 
are the holders of the said second trust note. That said 
information was supplied, by a supporting affidavit filed in 
Civil Action Xo. 457-53, by defendant, Alan J. Werner. 
That the said defendants, Alan J. Werner, Philip Stearns 
and Samuel Platclion, were not parties to the suit in Civil 
Action Xo. 457-53, for the reason heretofore stated. 

That subsequent to the denial of plaintiffs’ motion for 
preliminary injunction, the plaintiffs sought leave of court, 
pursuant to rules 15 and 21 of the Federal Rules on Civil 
Procedure, to file a supplemental complaint, and to add, 
Alan J. Werner, Philip Stearns and Samuel Platclion, as 
necessary parties defendants, to Civil Action Xo. 457-53. 
That plaintiffs also moved the court for a reconsideration 
of its order denying plaintiffs’ motion for preliminary in¬ 
junction, said motion recited new developments since the 
denial of said motion, to-wit, the payments, by plaintiffs 
of $340.00 on the first trust and $915.00 on the said second 
trust note. Said motions were seasonably filed in this 
court, on February 17tli, 1953, since the order denying pre¬ 
liminary injunction was not actually signed by the Motion 
Judge, until February 24, 1953. That plaintiffs, through 
their counsel sought an interview with the Motion Judge, 
on February 27, 1953, but was denied an audience on Feb¬ 
ruary 26, 195,3 and on February 27, 1953, was ad- 
28 vised that counsel for defendants, would have to be 
present before an interview could be obtained. That 
counsel for plaintiffs, then sought counsel for defendants, 
as advised and was informed that he would be engaged 
in trial in the Municipal Court shortly and could not ac¬ 
company them to the Motion Judge’s Chambers for con- 
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ference. That thereafter, the Motion Commissioner was 
consulted with regards to placing of the plaintiffs ’ two mo¬ 
tions on the motion assignment and was informed that they 
could not be assigned for hearing before Tuesday, March 
3, 1953. Plaintiffs now allege that the said co-trustees, 
upon authorization of defendant, Alan J. "Werner, have 
caused the defendant, Thomas J. Owen, auctioneer, to 
advertise said properties for sale on Tuesday, March 3, 
1953. Plaintiffs state that in order to bring the present 
holders of the note before the court before said foreclosure 
sale, they were compelled to file the suit herein. That with¬ 
out the present holders of the second trust note properly 
before the court, no order passed, by this court, or the 
United States Court of Appeals for the District of Co¬ 
lumbia, would be binding on said note holders. 

8. Plaintiffs allege that the present second trust note 
holders, the defendants, "Werner, Stearns and Platchon, 
are not holders in due course of said note. That the said 
note shows upon its back that at the time the Basiliko de¬ 
fendants indorsed said note and transferred title therein, 
to defendants, "Werner, Stearns, and Platchon, they indorsed 
it without recourse to them. That in a transaction involv¬ 
ing $12,000.00, defendant, "Werner, admitted in his affi¬ 
davit filed in Civil Action Xo. 457-53, that defendant, 
George Basiliko submitted to him the plaintiffs’ deed of 
trust note, in the sum of $12,000.00, dated March 27, 1952, 
on the form of the District Title Insurance, on April 4, 
1952, and as a result of this negotiation, defendants, 
29 "Werner, Stearns, and Platchon, purchased said note 
for cash, paying to defendant, George Basiliko, cash 
for said note. That the said affidavit of defendant, "Werner, 
further disclosed that he, in association with defendants, 
Stearns and Platchon have in the past made joint invest¬ 
ments, and have been jointly interested in the purchase 
of second trust notes. Said affidavit further states that 
defendant, Werner, operates the Comet Realty Company 
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at 1003 Xew York Ave., X. AY., that defendant, Stearns 
is an independent broker with offices at 927 Xew York 
Ave., X. AY. and defendant, Platchon, is retired. Plaintiffs 
further state that said defendants are all experienced real 
estate business men. That they have been purchasing 
second trust notes as a business. That they did not know 
the plaintiffs and made no effort to ascertain the credit 
rating of the plaintiffs. That no effort was made to in¬ 
spect the premises on which the said second trust note 
purchased, by them, was secured. That said defendant 
made no investigation to ascertain that the $12,000.00 note 
purchased by them was behind a $17,000.00 first trust. 
That even though it appeared on the face of the note itself 
that it was on the form of the District Title Insurance Com¬ 
pany, just five blocks from defendant’s, YYerner’s office, 
that said defendants made no effort to examine the case 
number or settlement sheet at the District Title Insurance 
Company, in which this transaction was fully reflected, 
and the plaintiffs say that the said defendant, AA’erner, in 
his affidavit filed in Civil Action Xo. 457-53, did not pre¬ 
sent clean hands in that he failed to state the actual amount 
of cash consideration paid defendant, George Basiliko for 
said note. _ 

9. Plaintiffs further allege that, by reason of the allega¬ 
tions, in the foregoing paragraph, the defendants, AA'erner, 
Stearns, and Platchon knew or ought to have known, that 
the $12,000.00 note purchased by them, executed on a form 
used, exclusively, by the District Title Company, con- 
30 tained a usurious charge of $6000.00 exacted as ad¬ 
vanced commissions, by defendant George Basiliko. 
That the said defendants knew or by the exercise of dili¬ 
gence could have known that the settlement sheet record¬ 
ing the transaction at said title company reflected in plain 
language that the plaintiffs were charged a $6000.00 com¬ 
mission for obtaining said second trust loan, and that the 
plaintiffs only received from the $12,000.00 loan the sum 
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of $4,659.26, as reflected at the bottom of said settlement 
sheet. 

Plaintiffs allege that they are advised and believe that, 
under the decisions of our Court of Appeals, the said de¬ 
fendants are not holders in due course of said second trust 
note. 

10. Plaintiffs further allege that after the restraining 
order in Civil Action Xo. 457-53, restrained the foreclosure 
sale of said premises on February 2, 1952, defendants, 
Werner, Stearns and Platchon, caused said premises to be 
advertised for sale at public auction on February 26, 1952. 
Plaintiffs, after having failed to locate the attorney of said 
defendants, contacted defendant, Alan J. Werner, on Feb¬ 
ruary 13, 1953, and informed him that they were ready to 
make a payment of $915.00 on said second trust loan, 
whereupon they were invited to the office of defendant, 
Werner. That they gave him a certified check drawn on 
the Industrial Bank of Washington for $915.00, covering 
payments for the months of November and December of 
1952 and the month of January, 1953, and said defendant 
gave plaintiffs a receipt for said payment of $915.00. That 
on the 16th day of February, 1953, after holding the said 
certified check for three days, the defendant, Werner, 
brought the check to plaintiffs’ home and left it with plain¬ 
tiff, Gladys Bunn, with a letter stating that it did not cover 
expenses. Plaintiffs further state that they now tender 
to the court the said $915.00 payment and any further sum 
that this court may require them to pay on account of said 
second trust note. Plaintiffs further inform the court that 
on February 25, 1953, they paid the Perpetual Building 
Association $340.00 on the first trust loan and that 
31 the payments on said first trust loan are current. 

11. Plaintiffs further inform the court that the 
said first trust note provides a monthly payment of $170.00. 
That the said second trust loan provides a monthly pay¬ 
ment of $305.00. That since they have secured the said 
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trust loans, they have repaid $1,S70.00 on the first trust 
and $2,743.00 on the second trust, an aggregate payment 
on both trusts, in a period of eleven months, of $4,615.00. 
That the said premises yield a monthly income of $700, 
and can easily liquidate the monthly notes as they accrue. 
Plaintiffs further state that the $6000.00 charged, as com¬ 
mission, on the said $12,000.00 second trust loan, of which 
defendants, Werner, Stearns and Platclion, knew or ought 
to have known, at the time of their purchase of said note, 
is in violation of Section 2S-2703 of the D. C. code, 1951 
Edition. That as a result thereof the said holders of the 
said note are charged with a forfeiture of all the usurious 
charges made on said second trust note and all legal in¬ 
terest. That deducting the usurious charges from the said 
trust note, or crediting said usurious charges to said note, 
the plaintiffs say that said credit would be ample to pay 
said note in advance for a period of twenty-six months. 
Plaintiffs further state that, by reason of the usurious 
charges, as aforesaid, the second trust note is not in default 
and should be credited with twenty-six months of future 
payments. 

12. The plaintiffs further state that the three hundred 
five dollars monthly payments, provided in said second 
trust, are unconscionable, inequitable and should be re¬ 
formed in accordance with the actual consideration re¬ 
ceived by plaintiffs, from said second trust loan. That the 
said second deed of trust should be reformed to reflect the 
actual amount of money received therefrom, by plaintiffs. 

Plaintiffs state to the court that thev are readv and will- 

« • 

ing to comply with any judgment that this court may 
32 enter in this case. That they appeal to the court for 

permission to deposit in the registry of the court all 
subsequent monthly payments, on account of said second 
trust note, until a final determination of this cause. Plain¬ 
tiffs further state that upon a reformation of the said second 
deed of trust and note, they are prepared to pay off the 
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legal balance on said trust and note. That if and when 
said trust and note are reformed to reflect the true and 
actual consideration, it will be found that the plaintiffs 
owe less than four thousand dollars thereon. 

13. Plaintiffs further allege that the defendants, Alan 
J. Werner, Philip Stearns, and Samuel Platchon, have au¬ 
thorized the said co-trustees to advertise the said premises 
for sale at auction, and the said co-trustees have caused the 
defendant, Thomas J. Owen, auctioneer, to advertise said 
premise for sale at public auction. That pursuant to said 
authorization, the defendant, Thomas J. Owen, auctioneer, 
has advertised premises 1724-1726 Willard Street, X. W. 
for sale at public auction at 2:30 PM, on March 3rd, 1953. 
That said advertisement appeared in the Evening Star 
newspaper, on the 19, 21, 24 and 27th days of February, 1953 
and the plaintiffs say that they will sustain immediate and 
irreparable loss, injury and damages if the defendants are 
not enjoined pendente lite, by the issuance of a preliminary 
injunction. That if time will not permit a hearing upon 
the motion for preliminary injunction filed herewith, before 
the time set for the proposed auction sale, a preliminary 
restraining order should issue out of this court, temporarily 
restraining the defendants, from selling at public auction, 
premises 1724-1726 Willard Street, X. W. on the 3rd day 
of March, 1953, until this court has had an opportunity to 
pass upon the merit of the issues contained in this com¬ 
plaint. And that upon a final hearing of the cause herein, 
the defendants be restrained from the sale of said premises. 
That defendants will sell at public auction said premises, on 
March 3rd, 1953 if they are not enjoined from so doing by 
an order of this court. 

33 14. Plaintiffs state that, by virtue, of the said 

usurious charges contained in the said second trust 
note, the plaintiffs are entitled to an accounting from de¬ 
pendants. Werner, Stearns, Platchon, George Basiliko and 
Sophia Basiliko relative to said usurious charges, and that 
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the plaintiffs may have judgment against said defendants 
accordingly as the facts disclose. 

15. Plaintiffs further inform the court that the said de¬ 
fendants, Werner, Stearns and Platehon have persistently 
caused the said premises to be advertised and readvertised 
for sale at public auction, thereby creating increasing ex¬ 
penses in auctioneers fees and advertising costs, etc., and 
charging said costs against the said second trust note and 
properties secured thereby. Plaintiffs allege that no pay¬ 
ment was made on said second trust note for the month of 
April, 1952, but that said note holders have thereafter re¬ 
ceived and credited them for payments on said note for 
the months of May, June, July, August, September and 
October, 1952. That thereafter on February 13th, 1953 
plaintiffs paid $915.00 covering the months of November 
and December, 1952, and January, 1953. That plaintiffs 
have been led to believe, by said note holders, that the said 
April, 1952 payment on said note was waived by the said 
note holders. That notwithstanding the legal positions 
taken by the plaintiffs herein, plaintiffs now tenders to this 
court any and all sums that this court, by its determination 
may find that plaintiffs justly owe on, and incidental to 
their second trust obligation. Plaintiffs further state that 
Civil Action No. 457-53, should be discontinued, and the 
$250.00 deposited in the registry of the court in said ac¬ 
tion be transferred and considered as security for costs in 
the action herein. 

Wherefore, premises considered, plaintiffs pray: 

1. That in the event that time will not permit a hearing 
on the motion for preliminary injunction, before the time 
set for said proposed auction sale of said premises, that 
a preliminary restraining order be issued against the 
34 defendants to prevent them from selling premises 
1724-1726 Willard Street, N. W., known as Lots 65 
and 66, in Square 151. 


4 
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2. That a temporary injunction be granted preventing 
the defendants from selling premises 1724-1726 Willard 
Street, X. W., known as Lots 65 and 66, in Square 151. 

3. That the Court upon proper reference cause an ac¬ 
counting to be made among the parties in interest. 

4. That plaintiffs have judgment for reformation of said 
second trust and note, in such wise, as to reflect the actual 
consideration paid for the execution of said second trust 
and note, and the actual amount received, by plaintiffs 
therefrom. 

5. That upon a final hearing the defendants be perma¬ 
nently enjoined from selling premises 1724-1726 Willard 
Street, X. W. 

6. That plaintiffs herein have judgment against such 
defendants as may be found to be due upon such reference 
as the Court may make in the premises. 

7. That Civil Action Xo. 457-53 be discontinued and that 
the $250.00 deposited in the Registry of the Court by the 
plaintiffs, be transferred and considered as a deposit for 
security costs in this cause. 

S. That all expenses created by defendants in advertising 
the said property for sale be adjudged unwarranted and 
assessed against such defendants, as may be found to be 
responsible for the same. 

9. That plaintiffs be permitted pendente lite, to deposit 
in the Registry of the Court all subsequent payments on 
said second trust note, as shall become due. 

10. And for such other and further relief as to the Court 
may seem just and proper. 

(s) James A. Bunn, Plaintiff, (s) Gladys Bunn. 

Plaintiff. 
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35 Filed March 2, 1953. Harry M. Hull, Clerk 
District of Columbia, ss: 

James A. Bunn and Gladvs Bunn, being first dulv sworn 
according to law depose and say that they have read the 
foregoing complaint herein, by them subscribed, and that 
the contents therein are true to the best of their knowledge 
and belief. 

(s) James A. Bunn, Plaintiff, (s) Gladys Bunn, 
Plaintiff. 

SUBSCRIBED AND SWORN TO before me this 2Sth day 
of Feb., 1953. 

(s) Ruth C. Hall, Notary Public, D. C. 

(s) Robert H. Campbell, 631 Penn. Ave., N. W., Nat. 0-0870, 
Of Counsel for Plaintiffs. 

(s) 0. E. Jones, Attorney for Plaintiffs. 

(s) 0. E. Jones, Attorneys for plaintiffs, 547 Florida Ave., 
N. W. 
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39 Filed March 2, 1953. Harry M. Hull, Clerk 
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CIVIL ACTION NO. 926-53 

TEMPORARY RESTRAINING ORDER 

It appearing from the verified complaint herein that im¬ 
mediate and irreparable injury, loss and damages will re¬ 
sult to the plaintiffs, before notice can be served and a 
hearing had, on the application for temporary restraining 
order, contained in said complaint if defendants are per¬ 
mitted to sell at public auction, premises known as 1724 and 
1726 Willard St, N. W., and will do so if unless restrained, 
and if the properties are sold by the defendants, rights 
might be acquired by parties not amenable to the process 
of this court, to the irreparable injury to the plaintiffs, 
and defeat their claim against vendors of said properties, 
and in such case any order or judgment, which this court 
may later issue, on plaintiffs’ application for a prelimi¬ 
nary injunction or permanent injunction will be ineffec¬ 
tive. 

40 It is ordered, that the defendant, Alan J. Werner, 
Philip Stearns, Samuel Platchon, George Basiliko, 
Sophia Basiliko, Gerald Lustine, A. Slater Clarke and 
Thomas J. Owen, trading as Thos. J. Owen & Son, their 
agents servants, employees, attorneys, and all persons in 
active consort or participation with them be hereby re¬ 
strained, from selling at foreclosure, 1724 and 1726 Willard 
Street, N. W., provided, that plaintiffs, James A. Bunn 
and Gladys Bunn, give security, by depositing in the reg¬ 
istry of the court a cash sum of $300.00, for payment of 
such costs and damages as mav be incurred or suffered, 
by any party, who may be found to be wrongfully re¬ 
strained or enjoined. 

It is further ordered, that this order expires within 10 
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days after entry, unless within such time, the order for 
good cause shown is extended for a like period or unless 
the defendants consent that it may be extended for a longer 
period. 

It is further ordered, that the plaintiffs’ motion for pre¬ 
liminary injunction, be set for a hearing at 10:00 o’clock 
A.M., on the 11th day of March, 1953. 

(s) F. Dickinson Letts, Judge. 

ISSUED: March 2,1953 at 1:45 o’clock P.M. 

41 Filed March 2, 1953. Harry M. Hull, Clerk 

• *•••••••• 

CIVIL ACTION NO. 926-53 

MOTION FOR PRELIMINARY INJUNCTION 

Plaintiffs move the court for a preliminary injunction, 
in the above entitled cause, enjoining the defendants, their 
agents, servants, employees, attorneys, and all persons in 
active consort or participation with them, pending final 
hearing, and determination of this case, for the sale of lots 
65 and 66, in square 151, at auction, on March 3, 1953, or at 
anv time. 

The grounds in support of this motion are as follows: 

1. Unless restrained and enjoined the defendants will 
sell at auction, the said properties of the plaintiffs, on 
March 3,1953. 

2. Immediate and irreparable injury, loss and damages 
will result to the plaintiffs, by reason of the unlawful and 
illegal threatened auction sale of the said properties of the 
plaintiffs, as more particularly set forth in the verified com¬ 
plaint filed herein. 
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If the defendant* prevail in their contemplated 
auotioo Ml* or Mid oropertles, on March 3, 1953, 
any Judgment which this court nay later render, on 
the final determination of this cause will be In* 
effectual. 

If the preliminary Injunction be granted the injury. 
If any, to the defendants herein, if flr.nl Jud^oent 
be In their favor, will be Inconsiderable, and *111 
be adequately indemnified, by bond or cash In lieu 
thereof, deposited in the registry of the oourt. 
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James A. Bunn, et al., Plaintiffs, 


v. 

Alan J. Werner, et al., Defendants. 

Civil Action No. 926-53 

EXCERPT FROM DOCKET ENTRIES 

1953 

Mar. 3. Deposit of $300.00 cash by James A. Bunn, pltf. 

filed 


44 Filed March 17,1953. Harry M. Hull, Clerk 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The above case coming on to be heard upon the plain¬ 
tiff’s motion for preliminary injunction, and upon argu¬ 
ment thereof, the Court makes the following findings of 
fact: 

(1) That the plaintiffs herein have filed a prior case for 
the same relief as requested herein, being Civil Action No. 
457-53. 

(2) That in the aforesaid prior case the plaintiff’s request 
for the same relief was denied by this Court. 

(3) That the plaintiffs, in said prior civil action, filed a 
motion for reconsideration, which motion was likewise 
denied by this Court. 

(4) That the aforesaid civil action No. 457-53 still re¬ 
mains open and unsettled which is for the relief requested 
herein. 

(5) That the plaintiffs herein have failed to tender equity 
required of them, in that the first trust payments, the second 
trust payments and the taxes due on said property for the 


year 1953, together with all costs and expenses of the first 
sale have not been tendered by the plaintiffs as a prerequi¬ 
site to the request for relief in this case. 

((5) That the complaint, the plaintiff's affidavit and mo¬ 
tions fail to show that the defendants Werner, Platchon, 
and Stearns were parties to the original transaction or 
had any actual knowledge of any usury charge, as alleged. 

(7) That the complaint in this case fails to make a full 
disclosure of all the facts which the plaintiffs have knowl¬ 
edge. 

Accordingly, the Court makes the following conclusions 
of law: 

(1) As this action being for the same relief requested in 
Civil Action Xo. 457-53 is improper. 

(2) That the plaintiffs’ request for the relief in their 
motion for preliminary injunction has been denied by the 

Court on two occasions in the previous case. 

47 (3) The complaint fails to make any showing or 

allege any facts sufficient to charge the defendants, 
Werner, Platchon and Stearns with knowledge of the usury, 
and consequently, they are purchasers for value, without 
notice. 

(4) The plaintiffs’ failure to make tender of all items due 
from them, in effect, makes them as parties with unclean 
hands. 

(5) That the temporary restraining order was wrong¬ 
fully issued in this case. 

(G) That the temporary restraining order be dissolved. 

(7) That the motion for a preliminary injunction be 
denied. 

Dated this 24th day of March, 1953. 

By the Court: 

(s) F. Dickinson Letts, Judge. 



Copy of the foregoing Findings of Fact and Conclusions 
of Law mailed to Mr. Robert H. Campbell, 631 Pennsylvania 
Ave., X. W., Attorney for Plaintiffs, by U. S. Mail, postage 
prepaid, this 19tli day of March, 1953. 

(s) Herman Miller, Attorney for Defendants, Wer¬ 
ner, Platchon and Stearns, S00 H St., X. W. 

4S Filed March 24,1953. Harry M. Hull, Clerk 

• ••*•#***• 

CIVIL ACTIOX XO. 926-53 

OBJECTION TO FINDINGS OF FACT AND 
CONCLUSION OF LAW 

1. Plaintiffs register objections to a finding that the re¬ 
lief sought herein is the same as the relief sought in Civil 
Action Xo. 457-53. 

2. That the motion for reconsideration filed Civil Ac¬ 
tion Xo. 457-53 stood upon its merits and forms no part 
of the findings of facts in the instant case. Hence, its 
inclusion here is objected to. 

3. Plaintiffs reiterate that the relief sought in Civil 
Action Xo. 457-53 is not the same sought in the instant case, 
and that a finding of fact to that effect, would violate even 
a cursory reading of the allegations therein contained. 
Moreover, prayer number 7 in the instant case seeks a dis¬ 
continuance of Civil Action Xo. 457-53 and the transfer of 
the $250.00 cash deposit to the suit herein. 

4. Paragraph 5 of the proposed findings of fact is a gross 
misrepresentation of the finding of the Court, and the alle¬ 
gation of the complaint. In this respect said paragraph 
five of the proposed findings of fact assert that the plain¬ 
tiffs have failed to tender equity required of them. That a 
very definite tender of equity is made by the plaintiffs in 
paragraphs 12 and 15 of the complaint. 



5. Plaintiffs strenuously object to paragraph 6 as a part 
of the proposed findings of fact, in that it fails to reflect the 
evidence. Plaintiffs offered in evidence during the hear¬ 
ing on March 11, 1953, a letter of instruction to the Title 
Co. dated March 28, 1952, and signed by Alan J. Werner. 
This letter contained a check drawn on the Security Bank 
in the sum of $4000.00 and cash in the sum of $3000.00. These 

facts not only show that Alan J. Werner knew of the 

45 usurious character of the note but that it was Wer¬ 
ner's money that actually financed the original 2nd 

deeded trust loan. 

6. Plaintiffs object to the proposed findings of fact in 
Paragraph 7, since the plaintiffs have filed Civil Action 
Xo. 457-53 and the cause herein, in an unqualified attempt 
to put all the facts before the Court. 

7. Plaintiffs object to all of the conclusions of law, as 
not reflecting the law, as provided, by our Court of Appeals 
in the case of Hill v. Ilawes , 79 App. D. C. 16S, and many 
other decisions of that Court. 

(s) Robert H. Campbell, 631 Penn. Ave., X. W., 
Attornevs for Plaintiffs. 

SERVICE 

Copies of the foregoing objection to findings of fact and 
conclusion of law mailed to Herman Miller, Esq. and A. 
Slater Clarke, Esq., counsel for the defendants at their 
addresses of record this 17th day of March, 1953. 

(s) Robert H. Campbell, Attorney for Plaintiffs. 

46 Filed March 24, 1953. Harry M. Hull, Clerk 

• #•••••••• 

ORDER OVERRULING MOTION FOR PRELIMINARY 

INJUNCTION 

Upon consideration of the Motion filed herein by the 
plaintiffs for a preliminary injunction and upon considera- 
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tion of the pleadings herein, and argument of counsel for 
the respective parties, and thereupon it is this 24th day of 
March, 1953, by the Court: 

ORDERED; That the temporary restraining order issued 
herein be, and the same is hereby dissolved, and it is further 

ORDERED: That the plaintiffs’ motion for preliminary 
injunction be, and the same is hereby denied. 

(s) F. Dickinson Letts, Judge. 

Copy of the foregoing Order mailed to Mr. Robert H. 
Campbell, 631 Pennsylvania Ave., X. W., Attorney for 
Plaintiffs, and to Mr. A. Slater Clarke, 1025 Vermont Ave., 
X. W., by U. S. Mail, postage prepaid, this 16th day of 
March, 1953. 

(s) Herman Miller, Attorney for the Defendants, 
"Werner, Platchon and Stearns, 800 H St., X. W. 

49 Filed March 11, 1953. Harry M. Hull, Clerk 

• •••##*••# 

ANSWER OF THE DEFENDANTS ALAN J. WERNER, 
PHILIP STEARNS, SAMUEL PLATCHON 

The answer of the defendants Alan J. Werner, Philip 
Stearns, and Samuel Platchon, to the plaintiffs’ complaint 
shows as follows: 

FIRST DEFEXSE: The complaint failed to state a cause 
of action against these defendants. 

SECOXD DEFEXSE: These defendants deny all of the 
material allegations of the complaint. 

THIRD DEFEXSE: Answering the complaint as to intro¬ 
spective paragraphs, these defendants state as follows: 

(1) and (2). Paragraphs 1 and 2 of the complaint are 
admitted. 
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(3) These defendants admit their residence but deny 
any knowledge of usurious charges; they admit they are 
present holders of the note described in the complaint. 
They have no knowledge concerning the remaining allega¬ 
tions of paragraph 3, and they deny any conclusion made 
therein of a usurious second trust note. 

(4) These defendants had no connection with nor did 
they participate in the matters set forth in paragraph num¬ 
ber 4, and if an answer is required of them, they deny the 
fact. 

(5) These defendants have no knowledge concerning the 

allegations of paragraph 5, except that they expressly deny 

that they negotiated prior to the execution of the second 

trust note, or knew of the same. They further deny any 

arrangement made for its purchase prior to April 4, 1952. 

As to the other facts and matters they had no knowledge 

whatsoever nor were tliev interested therein nor were thev 

» •> 

part thereof nor did they participate in any transaction 
between the plaintiffs and the defendants Basilikos. 

(6) They admit that the defendants, on April 4, 1952, 
transferred said note to them and that the said note was 
endorsed the payees without recourse. They are willing 
to admit that the note and deed of trust securing the same 
were procured by the District Title Company on its forms. 

The plaintiffs recite in paragraph 6 that a photo- 
50 static copy of the second trust note was attached 
and made part by reference but the copies served on 
these defendants failed to include such photostatic copies 
of the note. They admit that the said note was deposited 
with Security Bank for collection but also was deposited 
as collateral security for obligations for these defendants. 

(7) These defendants admit they caused the property 
to be advertised for foreclosure sale on February 2, 1953, 
because after having made demand upon the plaintiffs to 
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wit; October 2S, 1952 and again on December 27, 1952, that 
they, the plaintiffs, were in default on said note for the pay¬ 
ments of October, November and December, 1952, and 
January and February, 1953, each in the sum of $305.00, 
or a total of $1,525.00, and because of the default in the first 
trust for the month of December, 1952, and January and 
February, 1953, each in the sum of $170.00, or a total of 
$510.00. Since the filing of the complaint herein the pay¬ 
ments due on the first and second trust for the month of 
March, 1953, have likewise accrued. These defendants 
admit the hearing upon the motion for preliminary injunc¬ 
tion and are willing to admit that the defendant Werner 
filed an affidavit therein as filed, but they have no knowl¬ 
edge concerning the time that the plaintiffs learned that 
these defendants Werner, Stearns and Platchon were the 
holders of said note. These defendants, however, state 
that previously on October 2S and December 27, 1952, they 
notified the plaintiffs of the default and that the plain¬ 
tiffs at that time knew or should have known that these 
defendants were the holders of said note, but said plain¬ 
tiffs did nothing whatsoever concerning the demands made 
at the time of the aforesaid on account of said arrears. 
These defendants admit that the plaintiffs sought leave of 
Court to file a supplemental complaint to add these de¬ 
fendants as parties defendants and that they, the plain¬ 
tiffs, moved for reconsideration of the order denving the 
motion for preliminary injunction. These defendants state 
that the motion for reconsideration was denied by the 
Court on February 27 before the filing of this action. But 
the plaintiffs have failed to proceed with their motion re¬ 
questing the right to file a supplemental complaint and add¬ 
ing these defendants as parties defendant herein. These 
defendants state that the prior case was the proper place 
for them, the plaintiffs, to request their relief and that the 
filing of this action causes two suits to be outstanding for 
the same matter, and that this suit was improperly and 
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wrongfully filed and represents two suits for the same 
51 relief. These defendants state that the alleged new 
developments claimed by the plaintiffs are misstate¬ 
ment of fact, in that the tender of the $915.00 was rejected 
because the same did not bring the second trust to date 
and that the recitation that the $304.00 was paid on the 
first trust likewise is a misrepresentation in that the same 
is only two (2) payments, whereas there are three (3) pay¬ 
ments due on the first trust. These defendants state that 
the motion for reconsideration the plaintiffs attempted to 
mislead the Court by alleging payment of the first trust on 
or prior to February 17, 1953, when whereas in the allega¬ 
tions of this complaint they recite that payments on the 
first trust was paid on February 25, 1953. These defend¬ 
ants have no knowledge concerning the attempts of coun¬ 
sel for interviews but state that the defendants’ counsel 
because of previous commitments was actually engaged in 
jury call in the Municipal Court. The matters set forth in 
paragraph number 7 concerning the procedure did not, be¬ 
cause of the existence thereof, permit the filing of a new 
case for the same relief requested in the first case. These 
defendants state that it is a wrongful exercise of the 
processes of the Court to have filed the action in this case, 
to secure another hearing for the matters for which the 
defendants have been rejected on two previous occasions. 

These defendants admit that after the dissolving of the 
restraining order they requested the trustees to re-adver- 
tise the property for sale, as all of these defendants had 
a perfect right to do, because there was no outstanding 
impediment or restriction placed on them to prevent such 
sale, and they admit that the property were re-advertised 
for sale on March 3, 1953. These defendants deny that 
the plaintiffs were compelled to file a new suit in order to 
bring these defendants before the Court, in that a motion 
is still pending in the prior suit for the same purpose, which 
has not been passed upon by this Court. If the Court in- 
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tended to restrict the sale an order upon the trustees was 
sufficient to stop or prevent the sale even though these 
defendants were not actual parties to the first action, al¬ 
though a motion was pending to make them so. 

(S) These defendants deny the plaintiffs’ allegations that 

thev are not holders in due course. Said statement in this 
% 

paragraph is merely the conclusion of the plaintiffs, un¬ 
supported by the any allegation of fact, as they are re¬ 
quired to do under the Federal Rules of Civil Procedure. 
They admit that the note shows the endorsements as al¬ 
leged. The allegations involving the transactions of $12,- 
000.00 was one which these defendants did not participate 
originally purchased the said note after the same 
52 was in being and existence. The fact that these de¬ 
fendants have made joint investments prior to the 
purchase of this note is of no aid to the plaintiff in that 
there is no inference whatsoever to be drawn therefrom ex¬ 
cept that these defendants purchased notes. And the fact 
that they are experienced real estate men is also no aid or 
comfort to the plaintiffs and does not support their posi¬ 
tion. The said affidavit did not allege by these defendants 
that they are in business for purchasing said trust notes 
and the fact that they did not know the plaintiffs or make 
any effort to ascertain the plaintiffs’ credit rating is not 
in and of itself any evidence of knowledge of the trans¬ 
action. It is apparent that these defendants purchased 
the note on the basis of the value of the property without 
respect to the plaiintiff’s credit. These defendants deny 
that no effort was made to inspect the premises, but, in 
fact, they did inspect the premises on the outside, and, in 
their opinion, a further inspection was not required. These 
defendants deny that they did not understand that the first 
trust was $17,000.00, but they were so informed by the 
payees Basilikos. They further say that they are not re¬ 
quired to walk any distance whatsoever to inquire from the 
Title Company of a transaction to which they were 


28 


strangers in an attempt to secure confidential information 
in connection therewith as a prerequisite to the purchase of 
the note. And all of the said allegations form no basis 
whatsoever for the claim of the plaintiffs that these de¬ 
fendants had any knowledge or were required to acquaint 
themselves with the knowledge of the transaction which 
between the defendant Basiliko and the plaintiffs. Xo 
effort on account thereof can be drawn: that their allega¬ 
tions that these defendants are not clean hands is merely 
their unwarranted and unfounded allegations of a conclu¬ 
sion. 

(9) These defendants deny that because of the allega¬ 
tions contained in paragraph 8 that they know or should 
have known nor was there any requirement for them to 
have known that the note purchased by them contained any 
usury. The note was fair on its face. The form of the 
District Title Company showed clearly that it was in usual 
form, with no infirmities and there was nothing on the note 
which showed in anv wav the exacting of anv advance 
commissions by Basiliko. That they did exercise ordinary 
diligence and purchased a note on the open market from a 
licensed real estate broker Basiliko, who has an independ¬ 
ent office, and the details of the execution of the said note 
was of no interest to them, and its dealing, and they had a 
perfect right to deal with said licensed real estate 
53 broker as an independent person. There is no show¬ 
ing whatsoever that the private privilege and per¬ 
sonal transactions of any person made in the Title Company 
is open to ordinary inspection by any person so inclined. 
These plaintiffs state that the transaction concluded in 
the Title Company are of a confidential nature and are 
not open to the general public, and there is no showing that 
such title case in the said Title Company was available to 
these defendants. That these defendants are not required 
to inquire into the prior transaction in connection with 
their transaction with the holder of the note, the payee 
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thereof, George Basiliko. These defendants that if the 
transaction was infected with usury that they are guilty 
of contributory negligence in permitting the note to be 
payable to the defendants Basiliko, making it appear that 
the said Basilikos were the true and actual owners of the 
note, placing them in a position to sell the said note on the 
open market to any person who might be interested. The 
said Basiliko, having his offices at 1113 I St., X. AW, and hav¬ 
ing an independent real estate brokerage business of his 
own, at 1113 Eye St., X. \Y., of the full and complete owner 
of said note without any interest of the plaintiffs therein 

or anv inferences of anv infirmities in connection with said 
* %> 

note, and that these defendants dealt with the said Basiliko 
in the ordinary course of the business and purchased the 
note as an open market transaction. 

(10) These defendants deny that the plaintiff's allega¬ 
tion under anv decisions of anv Court disentitles these 
* • 

defendants to be holders for value in due course. 

(10) These defendants admit that after the restraining 
order was dissolved in Civil Action Xo. 457-53 they caused 
the premises to be re-advertised for sale. These defend¬ 
ants rejected the $915.00 offered by the plaintiffs in that 
the same only paid three (3) payments when whereas there 
five (5) payments due. That at the time of said payments 
were tendered the first trust had not been paid in any 
manner and the plaintiffs recitation and allegation in their 
motion filed at least bv Februarv 17 to the effect that the 
first trust was cleared is a wilfull misstatement of fact, 
in that there was no payment made on that date or up to 
that date to the holders of the first trust. The complaint 
now sworn to clearly shows that the payments attempted 
to be made on the first trust were made on February 25, 
1953, and even then the same did not bring said note cur¬ 
rent in that such payment of $340.00 only paid two (2) 
payments. The plaintiffs failed also to do equity and pay 
the items required of them in the following respect: 
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54 they ought to tender the auctioneer and advertising 
fee; they ought to pay the trustee’s fees called 
for in the deed of trust; they ought to pay the defendant’s 
attorney’s fee created and caused by the wrongful issuance 
of the temporary restraining order and also as is provided 
by the terms of the deed of trust. There has now accrued an 
additional payment on the first and second trust for the 
month of March, 1953. Therefore, these defendants deny 
the plaintiffs in the first or second trust or the expenses due 
from them or the taxes due on said property. 

(11) These defendants deny any materiality of the pay¬ 
ments made or the totals paid, in that the same were the 
obligations of the plaintiffs and the amounts due thereon, 
and do not lend any aid or comfort in view of their further 
defaults and misstatements of fact. These defendants have 
no knowledge concerning the yield of the property but if 
the same does yield $700.00 per month there was no rea¬ 
son whatsover for these plaintiffs to confidently and con¬ 
tinually become in default of the payments on the first 
and second trust, the expenses due and the taxes on said 
property. These defendants have no knowledge concern¬ 
ing the charging of commission or any other thing con¬ 
nected with the said transaction whereunder the note was 
created. These defendants have no knowledge concern¬ 
ing any usury of interest, but if such claim is a proper 
one, the plaintiffs still have their right of action against 
the Basilikos, the parties with whom they dealt, and with 
whom they gave the opportunity of permitting the note 
to be passed on the open market. These defendants deny 
the right of the plaintiff for the credits claimed in the last 
part of paragraph 11. They further deny that the said 
note is not in default. 

(12) These defendants deny that the payments, which 
the plaintiffs had heretofore agreed are unconscionable. 

(13) These defendants state that they had a right to 
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order the sale, but they deny the remainder of paragraph 
thirteen. 

(14) These defendants deny the usury as alleged and 
deny that the plaintiffs are entitled to any accounting 
against them. 

(15) These defendants state that the plaintiffs having 
agreed to the amount specified in said note, and admittedly 
in default these defendants are entitled, and they are within 

their rights to order the sale of the property. The 

55 plaintiffs fail to cite any authority for any of their 

propositions stated or that the defendants are not 

entitled to continue the foreclosure sale in absence of anv 

•> 

restraining order. These defendants deny the right of the 
plaintiff for reformation, nor are they entitled to set an 
arbitrary amount of the payments to be made on the trust 
after having agreed to the amount specified in the note, nor 
are there any allegations as to what the plaintiffs claim the 
payments due on the said note should be. These defendants 
deny the plaintiffs have alleged any cause of action entitling 
them to the plaintiff to the relief sought in paragraph 
twelve. 

These defendants admit the authorization of the new 
foreclosure sale, after the dissolution of the restraining 
order in the first case which thev had a right to do. These 
defendants state that for the second time the Court now has 
restrained them from making a sale which the Court has 
heretofore stated, to have been properly made. These de¬ 
fendants deny the plaintiffs are entitled to a preliminary 
injunction in that that have already two hearings in connec¬ 
tion therewith, which were denied. 

These defendants deny any usury on said note or did 
they have any connection therewith on on account thereof, 
and they deny the plaintiffs are entitled to any accounting. 

Thev admit thev have advertised and readvertised the 
* • 

property which which they have a perfect right to do, and 
the Court has permitted the said action by dissolution of 
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the temporary restraining order. Any expenses in connec¬ 
tion therewith have been created by the plaintiff in that 
they have failed to tender the full amount due to defend- 
ands on first trust, second trust, the expenses and fees and 
the taxes due on said property but the plaintiff persists in 
continuing their defaults as a matter of right. The defend¬ 
ants deny the remainder of paragraph fifteen and state 
there is no obligation for them to take less payments under 
the note than is called for thereby. See Jackson v. Fuller, 
66 App. D. C. 239, S5 F. 2d. SI6. * 

WHEREFORE The premises considered the defendants 
pray the complaint be dismissed against them with their 
costs. 

(s) Herman Miller, Attorney for Defendants Wer¬ 
ner, Stearns and Platchon, S00 H St., X. W. 

District of Columbia, SS: 

Alan J. Werner first being duly sworn on oath deposes 
and says that he has read the foregoing answer of the de¬ 
fendants and he knows the contents thereof and the facts 
and matters therein contained are true and those stated 
upon information and belief he believes to be true. 

(s) Alan J. 'Werner. 

Subscribed and sworn to before me this lltli day of March 
1953. 

Harry M. Hull, Clerk, by (s) Doris C. Meece, Deputy 
Clerk. 



33 


56 Filed March 9, 1953. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
the 5th day of March 1953 

JAMES A. BUNN, et al., 

v. 

ALAN J. WERNER, et al. 

Civil Action No. 926-53 

The Clerk of said Court will Please enter my appear¬ 
ance on behalf of the Defendants, George Basiliko, Sophia 
Basiliko and A. Slater Clarke. 

(s) A. Slater Clarke; Address, 1426 M St., N. W., 
AD 4-6446, Attorney for . 

• #•#**•*•# 

4 Bv a letter dated March 2S, which is one dav after 
the date of settlement, written by Alan J. Werner to 

the District Title Company—and incidentally, I have the 
settlement clerk here to give testimony in this regard, if 
your Honor should feel it is necessary I would like to read 
this letter dated March 2S, 1952: 

“Re: Case No. 373,50S. 

“Attention: Mr. L. Sinclitico” 

Who was the Settlement Clerk there. 

“District Title Company. 

“1413 Eye Street, Northwest, Washington, D. C. 

“Dear Sir: Enclosed please find the sum of $7300 as pay¬ 
ment in full for the purchase of one second deed of trust 
note in the sum of $12,000 payable $305 per month, includ¬ 
ing interest in the amount of 6 per cent. 

“You may use the enclosed sum of money upon the de¬ 
livers of the aforementioned note executed bv James 
• • 

5 Bunn, and endorsed by George Basiliko and his 
wife. 
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‘‘In addition to the above, you will also deliver to us an 
insurance policy to cover the above note and a recorder’s 
receipt. 

“Yen* truly yours, 

“Alan J. Werner.” 

Xow, he is the party who the defendants will call a holder 
in due course. 

57 Filed April 8, 1953. Harry M. Hull, Clerk 

• ••••••••• 

NOTICE OF APPEAL 

Notice is hereby given this-day of April, 1953, that 

James Bunn and Gladys Bunn, plaintiffs herein hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the *24th day of March, 1953 in favor of the defendants, 
Alan J. Werner, et al., against said James A. Bunn and 
Gladys Bunn. 

(s) Robert H. Campbell, Attorney for Plaintiffs. 

Copy to Herman Miller, esq. counsel for Alan J. Werner 
and A. Slater Clarke, esq., counsel for George Basiliko 
to S00 H St., X. W. and 1426 M. St. X. W. respectively. 

58 Filed April IS, 1953. Harry M. Hull, Clerk 

• »•••#•#*• 

APPELLANT’S (PLAINTIFF’S) DESIGNATION OF 

RECORD 

The Clerk of the United States District Court for the 
District of Columbia will please prepare a record on ap- 
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peal to the United States Court of Appeals for the District 
of Columbia Circuit in the above entitled cause, and the 
following papers and proceedings are hereby indicated for 
inclusion in the said record on appeal: 

1. Complaint for mandatory injunction with all exhibits 
annexed thereto. 

2. Temporary Restraining Order. 

3. Motion for Preliminary Injunction. 

4. Security for Costs. 

5. Order denying motion for preliminary injunction with 
Findings of Facts and conclusions of Law and Ob¬ 
jections to the Findings of Facts and conclusions of 
Law. 

6. Answer of defendants, "Werner, Stearns, and Platchon. 

7. Appearance of attorney, A. Slater Clarke, trustee, 
for defendants George and Sophia Basiliko. 

8. Letter of defendant Alan J. Werner to District Title 
Co. regarding purchase of Deed of Trust Note. 

9. Transcript of record of hearing on motion for pre¬ 
liminary injunction. 

10. Notice of Appeal. 

11. This Designation of Record. 

(s) Robert H. Campbell, Atty. for appellant, plain¬ 
tiffs. 

59 Filed April 18, 1953. Harry M. Hull, Clerk 

CERTIFICATE OF SERVICE 

I certify that copies of the foregoing and attached Desig¬ 
nation of Record were mailed postage prepaid this 18th day 
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of April, 1953 to Herman Miller, esquire, and A. Slater 
Clarke, esquire, at tlieir respective addresses of record. 

(s) Robert H. Campbell, Atty. for plaintiffs, 631 
Penn. Ave. X. W. XA. 8-0S70. 

61 Filed May 13, 1953. Harry M. Hull, Clerk 

• ••••••••• 


AFFIDAVIT IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 

I, George Basiliko being duly sworn deposes and says 

1. That I am the Defendant in the above entitled cause 
together with my wife Sophia Basiliko. 

2. That during the month of March 1952 the Plaintiff 
did seek by services in order to create a Second Trust Xote 
in the amount of Twelve Thousand Dollars for sale in order 
to raise sufficient funds in order to meet outstanding in¬ 
debtedness and to avoid a foreclosure on the premises re¬ 
ferred to in the complaint filed herein. 

3. That pursuant to my employment, I did assist the 
Plaintiffs at a settlement in the District Title Company 
on the 27th day of March 1952, which is known as Case 
Xo. 373508 and as a result of this settlement a Xote in the 
amount of Twelve Thousand Dollars referred to herein 
the complaint was executed by the Plaintiffs payable to me 
and my wife. 

4. That on the date of the execution of this Xote in 
question I did permit the plaintiffs to draw the Xote pay¬ 
able to my wife and myself and we did endorse the said 
note without recourse immediately. That at the time of 
settlement the said note was sold to Samuel Platshon by 
me as the Agent for the Plaintiffs for the sum of $7,300.00 




37 


dollars and that the purchasers did issue their check for 
this amount made payable to the Title Company for the 
purchase of this Note. 

5. That the Plaintiffs at all times knew of the transac¬ 
tion and the sale of this Xote and consented to the sales 
price and agreed to pay me a commission of $1,300.00 dol¬ 
lars and that a commission which I received for the sale of 
this note was paid to me by a check issued from the Title 
Company and that I have not received either directly or 
indirectly nor has my wife received either directly or in¬ 
directly any other sums of money than set forth in this 
Affidavit for acting as Agent for the Plaintiffs in this trans¬ 
action. 

6. That the use of my name and my wife’s name on the 
said Xote was at the Plaintiffs request and was without 
any consideration and we have never owned or considered 
ourselves to be the owner of the said Xote in question. 

7. That since the sale of the said XMte to the parties 
mentioned I have no knowledge of any dealings or trans¬ 
actions between the parties other than what I have been 
advised by reason of this law suit being served on me. 

(s) George Basiliko. 

Sworn and subscribed before me this 6th day of May 1953, 
(s) Alice Hesse, Notary Public. 

62 Filed June 10, 1953. Harry M. Hull, Clerk 

***#•*•••• 

MOTION OF THE DEFENDANTS, ALAN J. WERNER, 
PHILIP STEARNS, SAMUEL PLATCHON, GERALD 
LUSTINE, A. SLATER CLARKE, AND THORNTON 
W. OWEN, T/a THOS. J. OWEN & SON 
FOR SUMMARY JUDGMENT 

Comes now the defendants Alan J. Werner, Philip Stearns, 
Samuel Platchon, Gerald Lustine, A. Slater Clarke, and 
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Thornton W. Owen, T/a Thos. J. Owen & Son, and moves 
the Court for summary judgment in their favor, and as 
reasons therefor, adopts the reasons set forth in the motion 
for summary judgment filed herein by George Basiliko and 
Sophia Basiliko, for summary judgment. 

(s) Herman Miller, Attorney for said Defendants, 
SOO H Street, N. W. 

POINTS AND AUTHORITIES 

For Points and Authorities in support of the motion for 
summary judgment, these defendants refer to the Points 
and Authorities filed herein by defendants George Basiliko 
and Sophia Basiliko. 

(s) Herman Miller. 

Copy of the foregoing motion, with Points and Authori¬ 
ties, mailed to Mr. 0. E. Jones, 547 Florida Avenue, X. W., 
Attorney for Plaintiffs and A. Slater Clarke, Attorney for 
Defendant, George Basiliko and Sophia Basiliko, 1426 M 
Street, X. IV., by U. S. Mail, postage prepaid, this 9 day 
of June, 1953. 

(s) Herman Miller. 

63 Filed June 22, 1953. Harry M. Hull, Clerk 


PLAINTIFFS’ AFFIDAVIT IN SUPPORT OF THEIR 
MOTION FOR SUMMARY JUDGMENT AND IN 
OPPOSITION TO THE DEFENDANTS’ MOTION 
FOR SUMMARY JUDGMENT 

DISTRICT OF COLUMBIA, ss: 

"We, James A. Bunn and Gladys Bunn being first duly 
sworn on oath according to law deposes and say as follows: 
That your affiants are the persons named as plaintiffs in 
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the above entitled cause: that on or about the 1st day of 
March, 1952, your affiants plaintiffs consulted defendant, 
George Basiliko for the purpose of consolidating the then 
existing (First and Second Trust) on premises 1724 & 1726 
Willard Street, X. W., in the District of Columbia; that at 
the time of said consultation there was a balance of $13,- 
342.49 on the First Trust and a balance of $3,906.63 on 
the said Second Trust. That the total balance on both the 
said Trusts was $17,449.12; your affiants stated to the de¬ 
fendant George Basiliko at the time, that they had the 
assurance of a $17,000.00 First Trust committment from 
the Perpetual Building and Loan Association and while 
thev onlv need about $450.00 to consolidate the two trust 
aforesaid; that they could use about $5000.00 more for 
other purposes; that the said defendant, George Basiliko 
assured them that he was the agent of a brokerage firm 
and that he would get the loan from this brokerage firm, 
that your affiants subsequently learned that the brokerage 
firm mentioned by the defendant, George Basiliko con¬ 
sisted of the defendants Alan J. Werner, Philip Stearns, and 
Samuel Platchon. That as a result of said consultation 
your affiants entrusted defendant, George Basiliko with 
the matter of procuring a new Second Trust Loan on the 
premises in the sum of $5000.00: that your affiants 
64 had had business dealings with the defendant, George 
Basiliko on previous occasions and thereby on this 
occasion entrusted to his integrity their interest in this 
matter: that defendant George Basiliko thereafter notified 
them to appear at the District Title Company on March 
27,1952, for settlement in the matter, that when your affiant 
arrived at the said Title Company they were met at the 
entrance by the said defendant and told by him the he had 
exerytliing arranged that he was able to get $1000.00 more 
than your affiants requested but that they would be re¬ 
quired execute a note to him and his wife Sophia Basiliko 
in the amount of $12,000.00 and that he the said defend- 
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and would be taken care of by the said brokerage firm; that 
your affiants needed the money and were in no position to 
refuse the loan although it imposed a staggering burden 
upon them, that your affiants at no time agreed to pay de¬ 
fendant, George Basiliko any amount for his services as 
their agent, that they at no time considered him as their 
agent, that they took him in this respect at his word, that 
is to say, that the defendant, George Basiliko, stated to 
your affiants from the very outset that he was the agent of 
a brokerage firm, and at the Title Company he said that 
he would be paid by his brokerage firm, and that your 
affiants would receive $6,000.00 from the loan. That your 
affiants through investigations made subsequently to the 
filing of the suit herein, by the issuance of subpoena duces 
tecum on the District Title Company, that defendants Wer¬ 
ner, Stearns, and Platchon, acting through defendant, Alan 
J. Werner actually financed the new Second Trust herein, 
that on the 28th day of March, 1952, the said Alan J. Wer¬ 
ner went to the Title Company in person and delivered to 
settlement clerk, Mr. L. Sinclitico, $7300.00 for the purchase 
of the said Second Trust Note, this sum consisted of $3,- 
300.00 in cash and a check for $4000.00: that the said de¬ 
fendant Werner inspected the settlement and thereupon 
gave said settlement clerk a letter of instructions, in which 
he authorized the said clerk to use the said money upon the 
delivery of the said note executed by James Bunn and 
Gladys Bunn and endorsed by George Basiliko and 
65 and his wife, Sophia Basiliko and also to deliver an 
insurance policy to cover the above note; that your 
affiants were mislead by the defendant, George Basiliko, 
in that said defendant said that he could only get $6000.00 
from his brokerage firm while the actual facts show that 
Alan J. Werner delivered $7300.00 to the Title Company 
for the purchase of the note; that your affiants were led to 
believe by the defendant George Basiliko that defendants 
Werner, Steams, and Platchon only paid $6000.00 for the 
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said note and charged $6000.00 more for doing so; that 
vour affiants were further misled bv the manner in which 

•> V 

the defendant, George Basiliko actually covered up his 
receipt of the $1300.00 from the loan by having the settle¬ 
ment sheet to show an advanced commission of $6000.00, 
whereas in fact the sheet should have shown advance com¬ 
mission of $4700.00 and the net amount from $12,000.00 
Second Trust Note of $7300.00. That your affiant did not 
knowingly authorize the District Title Company to pay de¬ 
fendant, George Basiliko the sum of $1300.00 or any other 
sum whatever. 

(s) James A. Bunn. 

(s) Gladys Bunn 

Subscribed and sworn to before me this 17th dav of June, 
1953. 

(s) E. Lewis Ferrell, Notary Public, D. C. 

66 Filed August 10,1953. Harry M. Hull, Clerk 

• ••*•••••• 


ORDER 

Upon consideration of appellants’ motion for an order 
directing the Clerk of the District Court to include in the 
record herein additional matters described as 

(1) affidavit of appellants (plaintiffs) James and Gladys 
Bunn, filed the 22nd day of June, 1953, 

(2) motion of appellees (defendants) Werner, Steams, 
and Platchon, among other things adopting the affidavit 
of appellee, defendant George Basiliko, filed the 10th day 
of June, 1953, 

(3) affidavit of defendant (appellee) George Basiliko, 
filed the 13th day of May, 1953, 
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and it appearing that no objections to this motion have 
been filed, it is 

ORDERED that the appellants be, and they are hereby, 
allowed to file a supplemental record on appeal containing 
the aforesaid documents. 

Dated: August 7-1953. 

A true copy, Test: JOSEPH W. STEWART, Clerk, United 
States Court of Appeals for the District of Columbia 
Circuit, by: (s) William G. Secrest, Deputy Clerk. 
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STATEMENT OF QUESTIONS PRESENTED 

I. The question presented is whether or not the denial 
of a preliminary injunction is an appealable order. 

II. The second question presented is whether or not the 
Court abused its discretion in denying the Appellant a pre¬ 
liminary injunction. 
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In The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


No. 11,812 


James A. Bunn, Appellant, 

v. 

Alan J. Werner, Et Al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLEES 


COUNTER-STATEMENT OF THE CASE 

The temporary restraining Order rendered by the Court 
on March 2,1953, was issued without notice, and within the 
time provided therein, the Motion for a Preliminary Injunc¬ 
tion was calendared for hearing. 

At the hearing, in addition to the records offered by the 
Appellant of the District Title Company, the Court con¬ 
sidered the denial of an application for a Preliminary In¬ 
junction in a prior case, involving the same parties, in which 
the same request was made, to stop the same sale under the 
same deed of trust. The application for a Preliminary In¬ 
junction in the prior case, being Case Xo. 457-53, was like¬ 
wise denied. (App. 4, 7, 19, 21.) That in said case 457-53 
motions were pending for an amendment which had not 
been acted on. (App. 4.) It was likewise shown, that said 
case 457-53 was for the same relief, which was still pending, 
and in which case a preliminary injunction was denied for 
the same reasons. (App. 4, 19 and 29.) 
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SUMMARY OF ARGUMENT 

1. The denial of a preliminary injunction, being based 
upon the sound discretion of the Court is not an appealable 
order. 

2. That the denial of the preliminary injunction on the 
facts alleged where a preliminary injunction was denied 
for the same purpose in a prior case, which was still pend¬ 
ing, was not an abuse of discretion. The granting or denial 
of preliminary injunctions being within the sound discre¬ 
tion of the Court. 


ARGUMENT 

1. The denial of the preliminary injunction is not appeal¬ 
able. It is conceded that the order denying the preliminary 
injunction was entered but the case has not been finally 
determined. The preliminary injunction did not dispose of 
the whole ease, and unless it did so could not be final. In 
general unless the order disposes of the entire case it is not 
final and therefore not appealable. See Jacobsen v. Jacob¬ 
sen. 73 U. S. App. I). C. 223, 126 F. (2d) 13. The matters 
which the appellant argues as to the questions of fact go 
to the final trial, which were not decided in so far as the 
final merits of the case are concerned, but were only con¬ 
sidered in connection with the preliminary motion. They 
did not dispose of the case. In such a case, therefore, the 
order denying a preliminary injunction is not appealable. 
See Stewart v. Roberts , SO U. S. App. D. C. 405,154 F. (2d) 
697. Also, Cammack v. Howard SI U. S. App. D. C. 22,154 
F. (2d) 22. 

In New Negro Alliance, et al. v. Kaufman, 64 App. D. C. 
362, 7S F. (2d) 415 where an appeal was taken from an 
order granting a preliminary injunction, it was held that 
such order was not from a final order and therefore not 
appealable. 

The case of Lauglilin v. Borens, 75 U. S. App. D. C. 409, 
12S F. (2d) 23 is directly in point. It was held in this case 
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that an order denying a motion for a preliminary injunction 
is not appealable. 

The record clearly shows that the appellant’s request for 
relief now claimed was denied them in a prior case (Civil 
Action 457-53) which case is still pending. Having been 
denied such relief in the prior case, which case was not ap¬ 
pealed, nor the denial of the relief appealed from bars this 
appeal. See Mergardt v. Colonial-American National Bank 
of Roanoke, et al., 7S U. S. App. D. C. 348, 140 F. (2d) 701. 
It is not quite understandable why the appellants did not 
note their appeal in the prior case, but did so in this case. 
The matter was before the Court as to the subject matter, 
the res, and the parties. The fact that the appellants made 
a motion to add parties defendant which was not acted on, 
and their motion denied for a preliminary injunction in that 
case, did not permit them to relitigate the matter in a new 
case, especially where that case was still pending when the 
present civil action in which the order now being appealed 
from was filed. Being defeated in the quest for a prelim¬ 
inary injunction the doctrine of res judicata now bars him 
in the present case. Mergardt v. Colonial American Bank, 
supra. 

2. The denial of the preliminary injunction was not an 
abuse of discretion. It is well settled that the granting or 
denial of a preliminary injunction is within the sound dis¬ 
cretion of the Court in viewing all of the pleadings, affi¬ 
davits and exhibits. See Youngstown Sheet and Tube Co. v. 
Sawyer, 103 F. Supp. 978; Perry v. Perry, 8S U. S. App. 
D. C. 337, 190 F. (2d) 601. 

Apparently the appellant’s brief argues the final merits 
of the case, and assumes that all of the facts which he al¬ 
leges have been determined in his favor. In the instant 
case from which the appeal was noted, the Court considered 
the prior case where the same motion for preliminary in¬ 
junction was denied, and also the motion for reconsideration 
was likewise denied; that the prior case was then still open 
and unsettled; that the appellants failed to make any tender 
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to do equity as required before being entitled to the equita¬ 
ble processes of the District Court: that the complaint failed 
to make a complete and full disclosure of all of the facts 
which the appellants had knowledge. Nowhere is it shown 
that there was any abuse of discretion. 

In this case it is clearly apparent that the Court consid¬ 
ered the entire record of the prior civil action, and nowhere 
is it shown that the denial of the application for preliminary 
injunction there or here was an abuse of the discretion al¬ 
lowed the trial judge. 


CONCLUSION 

AVe most respectfully submit, that the appeal being prema¬ 
ture, and there being no showing of any abuse of discretion, 
the appeal be dismissed. 


Herman Miller 

Attorney for Appellees 




